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LSHORT TITLE: SOCERS v. Clty of 8an Diego and realted Cross-Claims

CASE HUMBLR:
GICE41848

INETRUCTIONS FOR USE

g This form gy be used as an ataghment lo sny summions if spaco doss not poremit ﬁwe itating of all partias on the sumrans.
W If this attachment is used, insert the kilowing stafement in e plainGff or defendant box on the summons: “Additional P eartiss

Adtachment fonm is attached.” :

List additional parties {Check anz} wpe box. Use & sepasle page foreach lyp of party):

[j Plaintiff [_J Defendant D Cress-Complainant Lr,“@ Crosg-Defendant

SAN DIEGO CITY EMELOYEES' RETIREMENT SYSTEM by and through its Board of Administration; RON SAATHOFR,
JOHN TORRES, MARY MATTIMO; CATHY LEXIN; TERR WEBSTER,; SHARON WILKINSON; JOHN TORELLInhis

capacily as City Autitor and Cempirolier; AND ROES 1-50, inclusive.
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MICIIATE 7. AGUIRKE, c,uy Ammey (LA Bar No. 6040Z)
DIONALD MCGRATH H, Execative Assistant City Attorney (CA Dar NoFgg i gﬁ 2008
ANDRA DONOVAN, Deputy City Attomey (CA Bar No. 177792)
EMILY B, RAGLAND, Deputy City Attumey {CA Bar No. 2304071) 8% G VAN PELY, Daputy
Oftice of the City i\."tomey
1200 Third Avenue, Suite 1100
San Diego, California G2101-4100
Telephone: {8193 533-5800
Facsimile: (619) 236-0018
Attorneys for Defendant and Crose Complainant
CITY OF BANDIEGO

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO

SAN DIRGO CITY EMPLOYLES? Y Qase Mo, GICR41845
RETIREMENT SYSTEM, by and through its )
Roard of Adminlstration, ) FOURTE AMENDED
’ : ) CROSS-COMPLAINT FOR )
Plaintifl] ) 1) DECLARATORY RELINF
V. ) __ (COUNT ONE)
Y () DRCLARATORY REEIKK
t J .’
SAN LIEGO CITY ATTORNEY MICHAEL 1. J 3) %E}%T‘gﬁ; RBATE
AGUIRRE, THE CITY OF 8AN DINGO and 3 ' AR o
DOES 1-100, 3 o .
3 WC Judge: . Hon Jeffrey B, Barton
Defendants. .} Dept: &8 :
3 Action filed: January 27,2003
Y Tral: ot Set
. e )
CITY OF SAN DILGO, §
Cross-Camplainant, 3
v, )
_ )
SAN DIFGO CITY EMPLOYEES® )
RETIREMENT SYSTEM, by and throughits )
FHourd of Adminiskeation; RON SAATHONE, )
JOLIN TCRRES; MARY VATTIMO, CATHY )
LEXTN; TERRI WEBSTER; STTATLON }

WILKINSOMN; JOUN TORRELL in bis capacityy
as City Audifor sl Cumptmller ANDROES
1-50, Inclusive,

Cross-Dofundanis,
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| Municipal Codé pirovisions that govern the SDCERS fond, "

Cross-Complainant CITY OF SAN DIEGO ("City™), on behalf of all
beneficiarics of the SAN MNEGO CITY EMPLOYEE'S RUTIREMENT SYSTEM

i
i

(“SDCERS™), the citizens of San Diego, and other governmental interests, complains us
follows:

THE PARTIES

1. Cross-Complainant City is a municipal corparatios with all muriicipal
powers, [unclions, rights, privileges and immunilies authorized by (he Conatitution and
laws of the State of Californin. As a “charter oity” under Article IX, of the Californla
Constitution, the City has the power to make and enforce all ordinances and re gulations
with respedt to municipal affairs, Charter provisions have the effect of legislative
enactnents and charier city ordinances and regulations regarding municipal auffairs
prevail over state laws vovering the same 185ues.

2. The City of Sun i cgo has an obligation (o act in the pablic interest on
bohalf ol ity residents and of current and fulure SHCERS bar.wﬁciurim to chsure thatl the
Citv's contributions are being made to an EinLEE\-iI‘iﬂH}"-SOU.nd relivement system.

3. Cross-Defendant SDUHRS is 2 public employee retirement systom
established pursuant w Article 1X, Section 147 of the Charter 0 provide retiroment,
disability, and death benefits to Its members. Pursuant to Charter Section 144, SDCERS
is managed by & Board of Admanistration {tke "Board™). |

4, Pursuant to Charter Section 145, all monies contributed by City tﬁfl‘lﬁlf?ff’ﬂ&% :
or appropriated by the City Council are placed in a special Lund in the Ciy freasury
called the “City Employess' Retircment Fund,” a trust fund to be hield and used solely
for the purpose of éarrying out the provisions of Charter, Article 1X. Monies in the trust
fund may not be merged with any other [unds of the City. No pa.ymc:nf.::; may be made
from the Clly Employees' Retirement Fund excepl upon the Board’s order,

s Califormia Jemstitution, Article X VI, Scction 17 coufirms that SIMCERS

assels are a trust fund. “Thore is no trust or plen document, bowever, separate from the
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6. Cross-Defendant ROWN SAATHOFF (‘;Saatt)off”), at all relevant times
alleged in this operative complaint, is a former Board Member ol SDCERS. Saatholl] at
all relevant times to these proceedings, was and 1s a resident of the Comﬁy of San
Diego, State of California.

7. Cross-Defendant JOIN TORRES (“Torres™) is a current ancd [ormer

| Board Member of SDCERS having been duly appointed by the Mayor of San Diego

pursuant (o the Charter. Torres, at all relevant times to these proceedings, was and is a
resident of the County of San Diego, State of California.

8. Cross-Defendant MARY VATTIMO (“Vattimo™, at all relevant times
alleged in this operative complaing, is a former Board Member of SDCERS. Vatlimo, at
all relevant times to these proceedings, was and 1% 4 resident of the County of San
Diego, State of Calilornia.

9. | Cross-Defendant CATHY LEXIN ("Lexin™), at all relevent thmes alleged in this
wperalive vosuplaint, is & former Board Meomber of SDCERS, Lexin, at all relevant tmes 1o
these proceedings, was and §s a resident of the County of San Diego, Staie of California,

10, Cross-Defendant TERE] WEBSTER (“Webster™), at all relevant times alleged in
this operstive compluing, is a former Doard Member of §DCERE. Websler, ul a1l relevant times
to these proceedings, wu;: and 15 & resident of the County of San Dicgo, Staie of Califorma.

. Cross-Defendant SHARON WILKINSON (“Wilkinson”), al all relevant times
alleged in this operative complain, s s former 130@.5;(:1 Member of §DCLERS, Wilkingon, at
all relzvant times to these pr{scecdings, wis and is a rosident of ﬂae Crunty of San Diego, State
of California, | .. | |

12, Cross-Defendant JOEN TORRELL ("Tomell™), at all relevant limes atlegedin
this operative complaiot, is the duly appoinied Auditor and Compuoller for the City of San
Diego. Torrell, at alt relevant dmes to these procecdings, was and is a resident of the County of
Sui Disgo, Stato of California

13, Cress-Complainan( is ignorant of the true names and capacitics of {ross.
Dcfendants sued herein as ROES 1 tirough 50, inclusive, and therefore suc theso Cross-

3
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Defendants by such fictidons names. Cross-Complainant will seek 1o amead this cross-
complaint to ullege the rue nemes and capacitics when so ascertained. Cross~-Comyplainani (s
informed and believes and thercon allege that cach of the fletitious! y-nan.md Cross-Defendants
iv negligently or otherwise responsible in some mamner for the occwrtences alleged in the
Complaint, and that Crass-Corplainant's demages herein alleged were proximatels caused by
the above-mentioned negligenee or other tortious conduct,

14, Cross-Complainant is informed and believe and thereon iiicgc that, arall times

horein mentionced, cach Cross-Defondant was an agent, sorvent endlor employee of ench of the

‘other Cross-Delendants, and was acting within the course and scope of said agency,

represcntation and/or employment, and that their acts and deeds herein alleged were approved
and ralified by cach and all of the other Cross-Dofendants herain,

'SDCERS BOARD OF ADMINISTRATION

15.  California Constilution Article XVI, Seciion 17 provides that Boards of
Administration c:fi"public pension funds in the State of Califmia have fiduciary
responsibility for the asscts of the public pension funds over which they preside. Such
Boerds of Adminigtration are duty-hound to exercise the highest fiduciary duty to their
members and lo discharge their fiduciary duty solely in the nterest of und lor the
exelusive purpose of (1) providing benefits 1o the retirement system participants and the
beneficiaries, (2) minimizing ewployer contributions thercte, and (3)  defraying
reasonable expenges of administering the retirement system,

16. Under Charicr Sccion 143, (he SDCHRS Board is responsible for
adopting and approving the actoarial tables developed by SDCERS actuary:  the City's
vontribulions ure d@tw:m‘_lin.m‘i baged on these _ﬁctua:'iai caleulalions, San Licgo
Municipal Code section 24,1111 requires that the Cit},r's_c;o_mri'bxi:ioﬁ to the rotirement
find be "an amount as determined by the System’s Actuary pursuant to the annial
actuacial evaluation. "

17.  Charter Section 144 provides that the Board shall have exclusive conwo]
of “investment of such- lund or funds a'z-si-.-ﬁmy-:b-e--é‘sta:b-li-shjm'l"’- fn-the redrement systerm

© T CROSS-COMPLATNANT CITY OF SAN DIEGO'S FOURTH AMRNDED CROSS-COM PLATNT
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and dircets the Board, through its investment advisors and consuliants, o invest, in the
name of SDCERS, monics held in trust by the ¢ity employee retirement fand,

LIMITATIONS ON THE BOARD'S AUTHORITY TO ACT

18, Cslifurnia (mvcr'rzment Code section 1090 provides in relevant part: “[Q}lty
ofhicers or empleoyees shall not be financially interested in any contract made hy them in their
official capacity, vr by any body or board of which they are members.”

19 California Govermment dc scetion 1092 provides:

rvery contract made In violation of any of the provisions of
Section 1090 may be avoided at the instance of any panty excspt
the officar interestad therein, No such conlract may be avoided
hecavse of the inferest of en officer therein unless such contract in
made in the o[fctsl capacity of such officer, or by a board or body
ol which he i3 4 member. :

27, San Dicgo Iv’mni::.ipe{} Code seelion 27.3560 prohibis qvl ity official, including
SDCERS trugtees, Hom being financially Interested in any conlract made by thern in their
official capacity.

23, California Constitution Article X VI, Section 18 providss in relevant part that no
city:

. shall incur any indebtedness or huabilily i any mannsr or
for any purpose exceeding in any year the | ncome and rovenue
nrovided for such year, without (he agsent of two-thivds of the
volers ol the public entily voting at an election to be held for
that purpose

24, Charter Section 99 provides in relevant part:

The City shall not incur any Indebtedness or fat Nlitv inany mannet or
lor Lﬁ:y purposs exceeding i any year the income and revenue provided
for such year,

The Bectlon also provides:

No contract, agreemont or ebligation exiends g fora period of
more than five years nay be ruthorized except by ordinance
adopled by a two-thirds” majorlty vote of the members elected fo
the Couneil after holding a public hearing which has been duly
notieced in the official City newspaper at least ten days in
advance. ... b e
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MANAGRR'S PROPOSAL

25, Onarabout January 21, 1996, SDCERS, thmugh its Board, approved &

contribution delerral agreement, commonly referred to as Manager's Proposal LIMIP 17). Asa
wesult of MP L, the City cnded up contributing hundreds ol millions of dollars }&‘SS to the
SDCLRE pension trust fimd than was rcqmred by eity and state Jaw including, but riot Hmied
to, the California Constitution, former M unicipat Code section 2{%.080‘1 ard Charter Soction
113, |

26, Inconjupction wirh MP L the San Diego City Counail adopted imple menting
ordinances that enhanced the rotirement benefits of City employess, creaning millions of dollws
of new pension benelits.

27.  Former 81 MUHRS Board m.cmbcrs; Saathoff, Webster, Torrss, and Wilkinson, ail
herein numed as Cross-Dofendants, had a substantial financial interest in the relirement benelit
euhancements sct forth }x_z MP 1 by virtue of the fact that they were aiso Cily emplo yess at all
times relevant Lo this actidn.

28, Onoraboul June 21, 1996 the SDUERE Board voled i favorof a motion to
adopt MP 1 The motion passed.

29, At the time that the Board approved MP L the Board koew or had reuson to

know that MP { created a pension [unding scheme that was not actuarially soued and was

therefore outside the scape of the Bowds' autharity.

30, Irt a July 14, 1996 nm:ﬁnmndun-‘{, former SDOERS rasice Jobkn Casey
cornplained thar MIY [ was reverely flawed. He ststed, “The proposal as submirted by the
Manager (MP 1), i.e, a benefit increase for a reduction in actuorial rates, placed the Hoard in the
position of negotiator, T submit that the Board function is 1o administer the benefita granted by
the Plan Sponsor and nol negotiate what the benetits should be with the Plan Sponsor. There is
no authority for the Board 1o enpage in this amti.vity.”

31, The Roard, mchuding the former Board membors named as Cross- Defendunls

herein, made no disclosure in the SDCRRS annual veports or financial siatements of he changes

to Its retirement system resulting from MP 1 Specifically, no mention was made that the City

6 e
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had c‘ca;x,d contr ahu:;ng to RDCERS onan dt_iuamilh determined basts butl was irstead
coptributing on a basis of an agreement eatered into between the Board members aind the Ciy
a3 described in MP L | ,

MM‘Q’AGER’S PROPOSAL 11

32, In 2002, SDCERS, through ils Board, decided o enfer into 2 sceond contribution

deferral coniract with the City, commonly reforred 1o as Manager™s Proposal I (“IMP 17, -MP
[I was an expamsion of the MP [ scheme detailed above, As with MP [ the purpesse ol the MP
11 aprcement v Lo provide the City with some reficf from tu contribution obligations.
33, Asapart of the deal, the San Dego City Couneil agreed to adopt ordinances tha
would entiance the retirement beniesits of City employees and create milliors of dollars of new
pension benefits. Tneddition to enhanced retiroment banelils that reacticd all Cliy employeas
then-Board members and Cross-Defondants herein Saathoff and Websler wern gr .:iﬂ'[f}d spE uim
additional bevefits that enhanced their personal retiromont ami did not flow to all C Ity
employacs, All such consideralion wos contingant upon the B(‘)ﬂrd'ﬁ‘. acceptunve oL MP 1L In
addition, all Doard members serving at that time were grented indemnity for their acte and/or
Comigsions ﬁx‘iﬂng from their service on the Roard. |
34, Fomuer Board membars and C.‘.mss;}’.}tfmdszs herein Saathott, Webster,
Wilkinson, Vatiimo, Loxin, and Torres, and each of thenz, were City employees who had a
substuntiel Hoancial inferest in the retirement benefit enhiancements described abo »fe~—~mf‘§hdmg,
financinl lnteresls distinguishable from the inferest of the publie geacrally.

35 The Noard had no legel duty to act with respect 10 MP 1L In fuct, by voting in
favor of MP IT, the Board way operating outside of and it contrvention to it mandale to provide
D .a.d:_zf\rl'\liv sound system 1o SDCIRS beneficizries in violation of the California Constitution,
(‘harler Scetion 143, and former Municipal Code seetion 24,0801, and their mandate 1o avoid
tonllicts of interest under Goverpnent Code 1090 el seq.

36, Under Munivipal Code seotion 24,6007, the 1 3.member Roard could have
discusssd and taken action on M IT withowt the partic pﬁtinn of the six Board members whe
were Tinancially interested in the enhunced retirement bepefits provided vader M it

et ‘E:RDSSLC:CJMPLAn\mNT CITY OF SAN BIEGO'S FOURTH AMENDED CROSS-COMPLAINT
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_ 37, Onor aboul June 21, 2002, the Roard passed & molion to agree in p rincipal
and/or to enterinto the formal written agreement that became known as MP I The motion
passed.

58, None of the financially interested former Board members disckosed his or her
potential financial intevest ar attempled tb recuse him- or herself from the Board's actiong
regarding MP 11

339, The Board did not disci_ssc.in the SDCERS annval reports or finsncial
statements the chan g8 1o its retirement system resulting from MP 1. Specifically, no mention
was made that the City had ceased contributing to SDCERS an un actuarially-determined basts
but was instead contributing on a basis of an agreement cntered info balween the TR oard
méembers and the City as deseribed in M 1L

40, The SDCELS pension fund is currently wf lenst $1.7 billion uaderfunded at least
in part as a result of this scheme, which started in 1996 and continues to this day.

41, By oflering to excharge and exnchanging things of valuc as recited hersinabove,

 SDCERS Board membors created an illegal wnd unenforecable conlruct,

FIRST CAUSK OF ACTION
DECILARATORY RELIE (COUNT ONF)
(Against All Cross-Defendants)
42, Cross-Complainant incorporites by reference and reslloses paragraphs 1 through
41 as though fully set farth herein, | |
43, Anactual and Justiflable controversy has arisen and now cxists belween Cross-
Complainant and Cross-Defendant concerning their respective rights end duties jn that Cross-
C(}ﬂ}pi&lﬂ;}ﬂf contends (hat MP [ and all henefits granted hereunder ars llsgal and void under
Civil Code sections 1398 and 1667 becausc:
A, lts Luplementation violated and continues 1o violate Article XV, Section
17, of the California Constitution, which requires that the Board “shall
administer the system in a manmer tﬁat will assure prompt detivery of
oo Benefits o the participants and thelr heneficiarios

S : R - A - A
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’ b R %zwiemerntmion resulted in a pension deficitin vielation of Article

| XV, Section 18 of the California Constitution and Charter Section 99,
which provide that the City shull nof incur any indebtednes s or liability in

- any manner or for any purposc exceeding in an'y year the income and
revenue provided for such year,

c. . Isimplementalion resuited in enhanced pension benefits for certain

Cross-Delendants in vielation of Goverment Code section: 1090 and Sun
Diego Munteipnd Code yeuti.cm 27.3560, which prohibit cityr officors or

“employees from being financially interested in an y coniract made by
them in their official capacily, or by any bedy or board of vwhich they arc
members,

44, Whereas Crogs-Defendant contends that MP I is not illegal and void under Civil

Code seetions 1598 and 667 alfhough:

a, Its implementation violated and continues to vinlale Article XV, Seolion
17, of the Califomia Constitution, which requires that the Board “shall

administer the systsm in a manner that will assurz prompt delivery of
beneits 1o the partivipants and thelr beneficiaries”

b Tty tmplementation resulted in a pension deficit in violation of Article
XV, Section 18 of the Calilornia Constitution and Charter Scetion 99,
which pravide that the City shall not incur any indebtedness or Iiabﬂ.ﬂy in
any manncr or for any plrposs exceading in ﬁiny year the incorme and
revenue provided for sueh year.

c. Its implementation resulted in enhanced pension henafits for certain
Cross-efendant in vielétion of Government Code seetion 1090 and Sun
Diego Municipal Cads section 27,3560, which prohibit city officers or
employees from being financially interested in any contract made by them
in their oificial capacity, Gr-by any body or bomid of which they are
members,

g "
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SECORD CAUSE OF ACTION
DECLARATORY RELIEF (COUNTTWO)

(Against All Cross-Defendants) -

45, Cross-Complainant incorporales by reference and realleges pamgrap}m- I through
41 und the first cause of action as though fully sel forth hereir.

46.  Anactual and justifiable controversy has arisen and now exists betwesen Cross-
(,Zompiainant and Cross-Defendants concaming their respective o ghts and dutizs in that Cross-
Complainant contends that MP 1T and all benefits granted thercunder are illegul and vaid under
Civil Code sections 1398 and 1667 because:

| Q. Itg implementation vielaled and continues to vielate Article X7VT, Section

17, of the Culifornia Constitution, which reguires that the Board “shail
administer the system o a marmer thet will assure prompt delivery of
benefits to the participants and thelr bencticlares.”

b, Hs implementation resilied in a pension deficlt in violation of Article
KVI, Section 18 of the California Constitu Li_on and Charter Scction 99,
which provide that the City shall not incur any indebtedness or lisbilily in
any manuer ar for any purpose exceeding in any year Lthe incormiw and
I'L‘;'Vlﬁrlllt‘\ provided for such year.

c. Its implcmentation resulied in enhanced penslon venefizs for cariain
Cross-Defendants in violation of Government Code seclion 1090 aﬁ;l San
Diego Municipal Code section 27.3580, which prohibit city officers or
cmployees from being Dnanciafly intercsted in any coniract made by

- them ih their officiul capacity, or by any body or ';n::ard of which they are
members. |

47.  Whereas Cross-IDefendants conlend that MP 11 s not fllepad and void wnder Clvil
Code sections 1598 and 1667 wlihough: |

a. Iis implementation violated and continues to violate Article X'V, Section

17, ol the California Constitution, which requires. (that the Hoard meombcers

i .
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“shali adminisior the system in 8 manner that will assure prompt delivery

of benefils to the participants and their beneficlaries.”
b. Its implementation resulted in & pension deficit in violationy of Article
XV?, Seciion 18 of the California Constitution and Charler Jection 99,
which provide that the City shall not incur any indebledness or Lability in
any manner or {0t any purpose excesading in any year (he irrcome and
revenue provided for such yém‘.
C. Its imp'lcmcm‘satia}n resulted in enhanced pension bencfits for certain
Cross-Defendants in violation of Government Code scetion 1090 and San
Dicgo Municipal Code seetion 27.3560, which prohibit iy officers or
employeus from being ﬂnamiaiiy.intcrcsmd in any contraet made by them
in their official capacity, or by any body or board of which they arc
members,
THIRD CAUSE OF ACTION
MANDATE
_ (Against Cross-Defendants SDCERS, and Torrel))
48, Cross-Complainant incarporates by reference and realleges paragraphs 1 through
41 and the First and Sscond Causes of Action 4 though [ully sct forth herein.

4% Notwithst:.-mding fhat WP 1and MP 11 arc illegal and void, as more: fully deralled

above, Croas-Defendant SDCLERS continues o issue warants to the Clty Audijor and

Comptroller, Cross-Delendant Torell, for psyment of the jncreased pension bene f1ts illegally

created under MP 1 and M7 1L Cross-Complainant hus requested that SDCERS cease Issulng

said warrants for pavinents, which requests have been refuged and/for ignored by sud Cross-

Detendants.,

50, Cross-Compiainant has further requested that the Board recalculate, o1 1o direst
il ugenls and/or consultants to recaleulute, proper pension benefit amounts, based solely upon
agreements which ave valid and legal and which do not underming the actuarial soundness of
SDCERS. Cross-lefondants have refused and/for ignored sald requests.

1
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1. Cross-Complainant bas requested {hat Cross-Deafendant City Auditoxr and
Comptroller Tomelf refrain from making further payment of the Inereased pension bencfits
tiepully created under MP T and MP 1 and ipnore any further warrants for sald paysments issucd
by SDCLERS. Cross-Dofendant Torrel] refused to comply with these requests,

§2. | Unleys SDCERS is enjoined from jssuing any further warrant for payiment of the
pension benefits illegally created under MI T and MP 11 and directed to recaleulate proper
pension beneflt amounts, bascd solely upon rgreements whic_;h are valid and legal, and which do
not threaten the actuarial soundness of SOCEES. and unfesy Cross-Tzlendant Torel] is
enjoined Drom malking further paymenlt of the increased pension benefits illegally created under
M Tand MP 1T, the City, its citizens and current and future SDCERS beneliciaries will suffer
great and irreparable injury in that the pension fund will.cominua to be depletad to such extent
that funds will not bo available Lo pay legal bepefits to futwre beneficlarics, The City and its
citizens will suller further great and irreparable barm in that the Clry will remain uexablec to
retura 1o the bovd murkel for (he cash infusion it necds fo provide serviees for its eitizens,

PRAYVER FOR RELIEY
WHEREFORE, Cmgs-Cnmpiahmm prays judgment against Cross-Defondants and each
of them as follows:

i For & judicial de.clarzuion fhat MP 1 and all beneflts granted thercund er are legal
and void under Civil Code sactions }.S‘I.)S.nntl LA67 beeause:

. Its implementation violated and continucs 1o violite Article XV Slt:c{,it;sn
17, of the California .C.onsténﬁiﬂn, which regnires that _thc Board “shall
adminigter the system in 8 manner that will assure prompt detivery of
benellls Lo the participants and their beneficiarics,”

b, Iis impimnéa'ration resulted 1o & pension deficit m violaton of Atlicle
XVI, Section 18 of the California Constitution and Charter Section 99,
which pravide that the City shall not incur any indebledness or Hability in
any maoner or for any purpase exceeding in any yaar the incorme and

. revenue provided for such.yesr. oo .. o
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c. Tig implementation resulted in enhanced pension bencfits for Board
members in vidlation of (evernment Code section 1090 and Sun Dicgo
Municipal Cods section 27.3560, which prohibit ciry ollicevs or
employees from being financially i nerested in any contract made by
{hem in their official capacity, ox by any body ar board of swhich they wre

3 members.

4N

2 var 4 jndicial declaration that MP 1 and all benefils gre nted thoreunder are

Hizgal and void under Civil Cods soctions 1508 and 1667 hecause:

a. s implcum;}tmiam violated apd continues 1o vicjate Article XV, Section
17, of the Califernia Constitution, whi:ﬁl requircs that thel3oard “shall
adrninister the svstens i @ manner tLat will assure prompt delivery of
benefils 1o the participants and their beneficiaries.”

h. Tt implementation resubied in & pension defiaitin violating of Article
NVE, Section 18 of the Culifornia Qonstimtion and Charler Section 29,

which provide that the City shail not incur any indebledness or Hability in
Hizy mmannee ob for any plurpusc Ckom:mng inany vear the income and
revenue pmvided for such yoar..

c. Tts implormentation resulted in enhanced pension Jumh for Bourd
mombers in violation of Gov ernment Code swtu,u 1090 und San e
Municipal Coda zsction 27.3560, which prohibit eity officers ot |
employees [rom being Auancially interested in any contracl i sade by
them in their official capacity, or by any bedy or bourd of which they ars
members.

3. Tor the disgargement by Cross-Defendants Saulhoff, Webster, Witkinson,

Valtimo, Lexin, and Torres of all benefits vayeived by them that derived from MP 1 or MPIL

4. For g writ of prohibitory mandate snjoining SDCERS and/ar its Board, agents,
and/or employess from issuing any furtber warrant for p":y?nﬁ it of pension benefits Hlegally
created under MP L and/or MP 113

13 i
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5. Forawrit of prohibitory mandate enjoining Cross-Lefendant Torre 11 from

making any further payments of bicreased pension benefits illegally ereated under MP T and/or

MP I

6. Forawrlof mandate dirceting SDCERS and/or its Roard, agents annd/or
employecs to recalculate proper pension benefit amounts, based solely upon agreerzents which
afe valid and Jegal, and which do not threaten the actuarial sounrdness of SDCERS, and to issuc
warrants for payvient in accordance therewith: |

7. For Cross-Complainant's cosls of suil snd any attorneys’ fees of costs
recoverabie by law;

8. For other such legal or eyuilable relief (hat is necessary to remedy or

enforee the cuuses of aclion herein.

Dated: Janu asyg T 2885 MICHATL JAGUIRRE, City Atiorney
% _

- (/T ™\
By (/ (Yol ) el -

- pan MeGrath, Ekeentive Assistant City
/Attorney
' Andra Donovan, Deputy City Atlorney
Emily B. Ragland, Deputy City Attorney
Attorneys for Defendant and Cross-Complainant
CITY OF SAN DIRGO
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MICHALL J. AGUIREE, City Attoroey
DON MCGRATH, 1L Exec. Asststant City Jkt'mmw
Califomnta State Bar Mo, 44139
Office of the City Attorey, Civil Divisien
1200 Third Avenue, Sulle 1100
San Diego, California 92101
(6191 523-5800: Fax (619) 230- f)()lR
Allorneys for Detendunty

SUPERIOR COURT QF CALIFORNIA, COUNTY OF § AN DIEGO

DECLARATION OF | Case No. GICE41845
SERNVICE BY MAIL { SBCERS v, Michact J Aguiﬂ:a, et al.
J And related Crosy-4ction
I, (he undersignad declare that | am, and was at (he lime of scrvice of the pupers hetein
referred to, over the age of eighteen years and not a party w the action; and I am employed in the
County of San Diego, California, in which county the within-menlioned matiing occurrexd. My
business address is 1200 Third Avenae, Saite 1100, Sun Digga, California, 92101,

On Thursday, February 16, 2006, | caused o be served the following document described as:

1. COURTESY COPY OF SUMMONS ON FOURTI AMENDED CROSS-
COMPLAINT

2. (%OSS;{,‘{}NIPLAINANT CITY OF SAN DIEGO'S FOURT AMENDELD
CROSE-COMPLAINT

1 this action by placing the frue copies thereof uuhmd in a scaled envelope dddu_wml as
foliows:

Ann M. Smith. Lisg. : . Allorneys for Szn Dicgo Municipal |

TORDIALE SMITH STLINLIR & WAX _ Lmployess Associalion

GO0 B Surcet, Suite 2100 '

San Diego, CA 92101

(BI9) 2307200 7 (619 2396048 (fax)

Fmail: asmithigdtisstaw.con
leg A Vikek, Hsq. 1 Attorneys for San Dwgn (‘uy Employees’
Michael A, Tieong, Esq. H Retirement Syslom

SELUZER CAPLAN McMAHON VITEK ||
750 B Sireet, Saifc 2100 :
San Dicpo, CA 92101 '
(619) 685-3003 / (619) 685-3100 (fax) |
Email: ' ' ;

|

!

|

PROOF OF SERVICE BY MAIL
CCP 8§ L0L3(A); 2015.5




